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1.

answering contention of appellees, that case of
consolidated shippers, inc. v. pacific employers
insurance CO., 45 CAL. APP. 2d 288, 114 P. 2d 34, IS NOT
APPLICABLE TO THE INSTANT CASE AND DOES NOT
STATE THE LAW OF CALIFORNIA AS TO PRIMARY AND
SECONDARY LIABILITY.

Appellees on pages 22 and 23 of their brief state

that the case of Consolidated Shippers, Inc. v. Pacific



Employers Insurance Co., supra, is not applicable to

this situation and does not state the law as to primary

and second liability between an employer and em-

ployee.

At the outset it should be pointed out that the prob-

lem involved is not one of primary and secondary lia-

bility between employer and employee as appellees

would have one believe, but the question is whether

there is such a thing as primary liability and sec-

ondary liability as between a vehicle owner and the

operator thereof with permission.

Appellees cite the case of Bradley v. Rosenthal, 154

Cal. 420, 97 Pac. 875. This case merely states the gen-

eral rule of law that in order to hold a corporation

liable for damages its agents must be found to be negli-

gent in some manner. Any discussion in the case as

to erroneous instructions or the right of the principal

to recover from his agent for unauthorized acts of

negligence is no authority that the case of Consoli-

dated Shippers, Inc. v. Pacific Employers Insurance

Co., supra, does not accurately state the law of

California.

Appellees on page 23 state "(c) In Consolidated

V. \Pacific Employers, supra, there were policies in two

different insurance companies both insuring the tort-

feasor, whereas in this case Goff is insured only by

the Canadian.'^

This statement is not borne out by the facts. The

tort-feasor in Consolidated Shippers, Inc. v. Pacific



Employers Insurance Co. was M. L. Harvey. The
Court in its opinion on page 289 stated as follows:

*' Commercial issued a policy of public liability

insurance whereby it agreed to insure M. L.

Harvey and/or Consolidated Shippers, Inc.,

plaintiff herein, against loss arising from or re-

sulting from the ownership, maintenance or use

of a Chevrolet truck which was owned by
Harvey.''

'* Pacific also issued a policy of public liability

insurance by the terms of which it insured plain-

tiff alone against loss by reason of any liability

imposed by law resulting from the operations of

all automobiles and trailers other than those

owned hy plaintiff which were transporting mer-

chandise on a contract basis for the account of

plaintiff/' (Emphasis added.)

'^During the time both policies were in force

Harvey, while transporting merchandise in his

Chevrolet truck on a contract basis for the ac-

count of plaintiff became involved in an accident

in Arizona which resulted in the death of two

persons."

''Pacific contends that Harvey was primarily

liable, that plaintiff was secondarily liable and

that the judgment correctly determines the re-

spective liabilities. No California case is cited

in support of this proposition and we know of

no law in this state fijcing degrees of liability in

relation to the joint liability for torts. From the

fact that an action to recover damages for in-

juries resulting from the negligence of an em-

ployee may be maintained against either the em-

ployer or the employee alone (Schilling v. Cen-



tral California Traction Co., 115 Cal. App. 3, 1

P. (2d.) 53), or against both jointly, it would
seem there could be no such thing as primary and
secondary liability."

2.

CONSOLIDATED SHIPPERS, INC. v. PACIFIC EMPLOYERS INSUR-

ANCE CO., 45 CAL APP. 2d 288, 114 P. 2d 34, IS CITED AND
FOLLOWED BY LATER CALIFORNIA CASES.

There is some intimation by appellees that the case

of Consolidated Shippers, Inc. v. Pacific E^nployers

Insurance Co., supra, stands alone. This case was

decided in 1941 and a hearing was denied by the

Supreme Court.

The case of Air Transport Mfg. Co., Limited, et al.

V. Employers Liability Assur. Corporation, Limited,

et al, 91 Cal. App. (2d) 129, 204 P. (2d) 647 (1951)

(hearing denied by Supreme Court) was an action by

the Air Transport Manufacturing Company, Lim-

ited, a corporation, and L. O. Swerdlow, against the

Employers' Liability Assurance Corporation, Limited, |

a corporation, to determine which of the defendants,

if either, was liable to plaintiffs for claims for dam-

ages arising out of an automobile accident.

On July 18, 1945, Air Transport rented a Dodge

truck from American U-Drive and on the same day,

plaintiff L. O. Swerdlow, an employee of Air Trans-

port, while driving the truck was involved in an acci-

dent resulting in personal injuries to one Morales.



The Court at page 129 stated as follows

:

'^The trial court adjudged that (1) defendant Pa-
cific Indemnity Company is exonerated from lia-

bility by reason of the fact that plaintiff Air
Transport Mfg. Co., Ltd., failed to comply with

the provisions of a condition of the policy cov-

ering notice to the insurer, and (2) defendant

The Employers' Liability Assurance Corporation,

Limited, is obligated under its policy of insur-

ance to defend plaintiffs and to pay on their be-

half one half of all sums which the plaintiffs shall

become obligated to pay arising out of the claims,

not exceeding the sum of $25,000."

The Appellate Court in affirming the judgment, at

page 131, said:

^'In Kearns Coal Corp. v. United States Fidelity

&} Guaranty Co., 118 F. 2d 33, the Second Circuit

Court points out that these 'concurrent insurance'

clauses afford an excellent opportunity for circu-

lar reasoning, which proceeds like this: That

if or since A is not bound, B is; and vice versa.

In Zurich General Accident & Liability Ins. Co.

V. Clamor, 124 F. 2d 717, 719, the seventh Circuit

Court says: 'The old controversy as to which

came first, the hen or the egg, would be almost

as easy of solution as the instant problem', re-

ferring to the effect of such concurrent insurance

clauses. The court in the Zurich case further

points out that such clauses in both policies can-

not be used to make neither carrier liable.

''There is considerable confusion in the rela-

tively few cases where the problem has arisen.

There is one line of authorities which fixes lia-



bility upon the insurer which first covered the

risk. New Amsterdam Casualty Co. v. Hartford
Accident & Ind. Co., 6 Cir., 108 F. 2d 653; Mich-
igan Alkali Co. v. Bankers Indemnity Co., 2d
Cir., 103 F. 2d 345. It seems to the Court that

this is more a rule of convenience than of rea-

son. As pointed out in Zurich General Accident

& Liability Ins. Co. v. Clamor, 7 Cir., 124 F. 2d

717, in case of a policy issued to a car owner car-

rying an omnibus clause giving protection to the

operator of the car with the owner's consent, the

consummation of the risk as to the third person

arises only when such third person operates the

car with owner's consent. In the case of a policy

covering the named assured in the operation of a

car of another, the consummation of the risk

arises only when the assured operates the third

person's car with the consent. Applied to the in-

stant case, Employers' risk as to the operation of

the Dodge by Air Transport attached when
U-Drive permitted plaintiff to hire and operate

it. 'Pacific Indemnity's risk as to the operation

of the Dodge attached when plaintiff commenced
to operate it with the consent of U-Drive. Liabil-

ity for Swerdlow's negligence, if any, under each

policy having attached by reason of the perform-

ance of the same act, neither insurer can claim

the other had first assumed the risk.

''Another line of authorities holds that each in-

surer is primarily liable for the losses of its

named assured and secondarily liable as an excess

carrier for other losses. Gutner v. Switzerland

General Ins. Co., 2 Cir., 32 F. 2d 700; Maryland

Casualty Co. v. Bankers' Indemnity Co., 51 Ohio

App. 323, 200 N.E. 849 ; Commercial Casualty Ins.



Co. V. Hartford Accident & Indemnity Co., 190

Minn. 528, 252 N. W. 434 (253 N.W. 888). This

principle cannot apply in California for the rea-

son that there is no such thing as primary and
secondary liability as between a vehicle owner
and the operator thereof with permission. Con-

solidated Shippers, Inc. v. Pacific Employers Ins.

Co., 45 Cal. App. 2d 288 (114 P. 2d 34)."

(Emphasis added.)

And again at page 133 the Court further stated

:

''In Zurich General, etc. v. Clamor, supra, in a

well-reasoned opinion, the court held that where

the policy of company Z afforded no protection

where there was 'other valid and collectible in-

surance' and the policy of company C afforded

only excess insurance over other insurance, such

excess insurance was not 'other valid and col-

lectible insurance' required by the policy condi-

tion of company Z, and concluded that company
Z was liable to the limit of its policy and com-

pany C was liable for any excess. At page 720 (of

124 F. 2d) the court said: 'There is no case, so

far as we are aware, where the precise question

has been decided. There are cases which have

held or indicated, under somewhat similar circum-

stances, that the specific language is controlling

over the general. We think that construction

should be applied in the instant situation. Any
other construction would ignore the specific lan-

guage employed by Car & Ceneral. The "excess-

insurance" provided by the latter is not "other

insurance" required by Zurich. We think the

logic of this reasoning is made apparent by as-

suming that neither of the policies contained an
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'^ other insurance" provision, or that both poli-

cies contained an ''other insurance" provision in

exactly the same language. It could not be seri-

ously argued, in our opinion, but that under either

of such situations the two insurers would be lia-

ble in proportion to the amount of insurance pro-

vided by their respective policies. Here, how-
ever, as pointed out, the "other insurance" pro-

vision of the two policies is different. In order to

give effect to such difference, it is logical to con-

clude that Zurich is liable to the extent named in

its policy, and that Car & General is liable only

for any excess over that provided by Zurich.'

To the same effect, upon substantially the same
policy conditions, is the case of Michigan Alkali

Co. V. Bankers Indemnity (Ins.) Co., 2 Cir., 103

F. 2d 345."

In the case of Employers Liability Assur. Corp. of

London, England v. Pacific Employers Ins. Co. et al.,

102 Cal. App. (2d) 188, 227 P. (2d) 53 hearing de-

nied by Supreme Court, 1951, the Court states at

page 192:

^'The theory that the insurer covering the pri-

mary tort-feasor is liable to its policy limits and

the insurer covering the secondary tort-feasor is

liable for excess insurance only has been re-

jected in California. Consolidated Shippers, Inc.

V. Pacific Employers Ins. Co., 45 Cal. App. 2d

288, 114 P. 2d 34; Air Transport Mfg. Co. Ltd. v.

Employers' Liability etc. Corp., 91 Cal. App. 2d

129, 204 P. 2d 647." (Emphasis added.)
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Appellees complain bitterly of the reference to

Headrick & Brown Company, the employer of Goff,

the tort-feasor. An examination of the cases on the

subject reveals that the Courts in their decision refer

to the employer of the tort-feasor.

In the case of United Pacific Insurance Co. v. Ohio

Casualty Co., 172 F. (2d) 836 at page 844, the Court

stated

:

''United contends that there was 'double insur-

ance' in this case under the doctrine of Consoli-

dated Shippers, Inc., 45 Cal. App. 2d 288, 114

P. 2d 34 and Lamb v. Belt Casualty Co., 3 Cal.

App. 2d 624, 40 P. 2d 311. Double insurance is

defined in Section 590 of the California Insur-

ance Code as existing ^where the same person is

insured by several insurers separately in respect

to the same subject and interest.' We do not

agree. // either Page dha Mission, or McKeon
and Page dha Pacific, were insured by several in-

surers, there would he douhle insurance.'^ (Em-
phasis added.)

If the question of whether the employer of the tort-

feasor was or was not doubly insured is of no moment,

as appellees would have this Court believe, then the

author of the opinion in United Pacific Insurance Co.

V. Ohio Casualty C\0., supra, on page 844, was voicing

views irrelevant to the decision.

This is not so. The claim of United States Fidelity

& Guaranty Co. is based on the theory of subrogation.

They are the insurance carrier of Headrick & Brown

Company. They cannot and should not be permitted,
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as Judge Erskine so clearly points out in his opin-

ion (Judge Erskine presided over the original trial

and after his death the matter was submitted to Judge

Murphy on the reporter's transcript and pleadings,

the only additional evidence before Judge Murphy
was the amount of cost incurred by IT. S. F. & G.

since the original submission of the case to Judge

Erskine), to nullify or circumvent the other insur-

ance clause of the Canadian Indemnity policy, to

which Headrick & Brown Co. is subject, as an in-

sured under said policy.

Certainly the logic of this reasoning is clear when

applied to the facts of our case. Whatever the situ-

ation that exists between Groff, the employee, and

Headrick & Brown, his employer, this can not be

capitalized into an endeavor to take the proceeds of

the Canadian Policy. It is an insurance problem we

are determining.

As to Canadian there is no relationship of pri-

mary or secondary tort-feasor as between the two in-

sured, Goff and Headrick and Brown. Thomas Rig-

ging Co. the named insured in Canadian's Policy has

been absolved of all liability by the jury verdict in

Martinez. Even accepting all the reasoning of our

opponents that both Goff and Headrick and Brown

are insured under the Canadian Policy, then there is

no distinction between their rights and obligations

under the Canadian Policy. Under the policy theyj

both are insured. One cannot use some rule of law]

that may exist between the two insured, to defeat the I
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terms of the policy. If either of the two insured have

other insurance they must first put this up. This is the

law of the State of California, upon which the

Canadian Policy was written. This is the legal situ-

ation and certainly it is the rule of equity, that one

who seeks equity must do equity. There is absolutely

no equity in placing the liability for this verdict on

Canadian, either imder the facts or under the law.

It is respectfully submitted that the insurance of

Canadian is ''excess" as the trial Court found and it

should not be called upon to respond until the limits

of the policy of the United States Fidelity & Guar-

anty Company a Corporation, is exhausted.

It is respectfully submitted that the judgment is

erroneous and should be reversed.

Dated, San Francisco, California,

March 25, 1953.

Respectfully submitted,

William C. Burn's,

Leo a. Elkins,

Attorneys for Appellant

Canadian Indemnity Company,

a Corporation.




